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spirit. The case is an excellent illustration of the rule that the court may read 
exceptions into even a criminal statute, when not to do so would frustrate its 
reason and spirit, and defeat the ends of justice. 

The exclusion of hearsay testimony as to the market value of certain securities 
was clearly right — the decision following N. & W. R. Co. v. Reeves, 5 Va. Law 
Keg. 233 — as was also ihe ruling that the prisoner had the right to question wit- 
nesses for the prosecution as to their prejudice against him. 

Another point of interest, the decision of which is equally sound, is that the 
crime of larceny or embezzlement is not committed when the defendant acted 
under a mistaken but bona fide claim of right. To constitute crime, the criminal in- 
tent is generally of the essence of the offense. The leading case on this subject is 
Rex v. Hall, 3 Car. & P. 409, where the defendant was indicted for robbery. The 
facts were that the defendant had set wires in which game was caught. A game- 
keeper took both wires and game for use of the lord of the manor. The defend- 
ant compelled him to give them up, by threats of violence. It was held that if 
the defendant in good faith believed he was merely retaking his own property, 
there was no animus furandi, and hence no robbery. The cases are collected in 
note to 57 Am. Dec. at pp. 273-4. The Virginia statute of embezzlement makes 
a wrongful and fraudulent taking an essential element of the crime. Taking under 
a bona fide claim of right cannot be fraudulent. Code, sec. 3716. 



Carpenter & Co. v. Virginia -Carolina Chemical Co.* 

Supreme Court of Appeals: At Richmond. 

March 15, 1900. 

Absent, Keith, P., and Riehj, J. 

1. Principal and Agent. — Broker) — When the agent of both parties. A broker 

is primarily the agent of the party by whom he is originally employed, and 
he becomes the agent of the other party only when the bargain or contract is 
definitely settled as to its terms between the principals, in which case he may 
act as the agent of both parties in making the memorandum of sale. 

2. Contracts. — Silence as to time of performance — Repudiation of contract — Right 

to sue. If no time be specified in the contract for testing, ordering, or receiv- 
ing raw material which is to be accepted and ordered if on testing it prove 
satisfactory to the purchaser, the law presumes that a reasonable time was 
meant for that purpose. But if the purchaser cancels the contract before it is 
incumbent on the seller to deliver the materials, the seller is not required to 
show that he was ready and offered to deliver it before maintaining an action 
for the breach of the contract. 

3. Instructions. — Evidence to support. In a plain case of a total lack of evi- 

dence tending to support an instruction, it should be refused. But where 
there is such evidence, of however little weight it may appear to be to the 
court, or however inadequate in its opinion to make out the case supposed, 
♦Reported by M. P. Burks, State Reporter. 



1900.] CARPENTER V. VIRGINIA-CAROLINA CHEM. CO. 823 

it is best and safest for the court not to refuse to give the instruction asked 
for if it propound the law correctly. 

4. Contracts. — Conditions — Arbitrary refusal of performance. In a contract to pur- 

chase raw material if, upon testing, it prove satisfactory to the proposed pur- 
chaser, the purchaser has not the arbitrary right to declare it unsatisfactory 
to him, but must act in good faith in making the test. He cannot fraudu- 
lently and in bad faith declare that he is not satisfied, when in fact he is. 

5. Contract. — Matters of mere taste, convenience or preference — Refusal to accept 

work done. In a contract to do work in a manner satisfactory to the person 
who is to receive it, if the thing to be done is to gratify taste, serve personal 
convenience or satisfy the individual preference of such person, he is the sole 
judge of whether the work is satisfactory to him, and may arbitrarily decline 
to accept it. 

Error to a judgment of the Law and Chancery Court of the city of 
Norfolk, rendered March 20, 1899, in an action of assumpsit, wherein 
the plaintiffs in error were the plaintiffs, and the defendant in error 
was the defendant. Reversed. 

The opinion states the case. 

0. M. Dillard, for the plaintiffs in error. 

R. M. Hughes, for the defendant in error. 

Cardwell, J., delivered the opinion of the court. 

This is an action by J. E. R. Carpenter and J. H. Carpenter, part- 
ners under the style of Carpenter & Co., against the Virginia-Carolina 
Chemical Company to recover damages for the refusal of the defendant 
to take 3, 000 tons of Tennessee phosphate, spoken of in this record as 
Tennessee rock, which the plaintiffs claim to have sold the defendant, 
and which it refused to accept. 

The declaration contains four counts, but the case stated therein is 
substantially as follows: 

That the plaintiffs were engaged in the business of buying, mining 
and selling mineral known as bone phosphate of lime, or Tennessee 
rock, which is extensively used in the manufacture of fertilizer; that 
the defendant was engaged in manufacturing and selling fertilizers in 
Richmond and Norfolk, Va. ; that early in the year 1897, the plain- 
tiffs agreed to sell to the defendant 3,000 tons of the said mineral at 
the price of 6| cents per unit, which means 6 J cents for each one hun- 
dredth part of bone phosphate of lime contained in each long ton of 
2240 pounds weight, which should contain at least 73-100 part of 
bone phosphate of lime, delivered at the railroad depot in Richmond 
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or Norfolk, within a reasonable time, as the defendant should order 
the same; and that the defendant, in consideration thereof, agreed to 
purchase of the plaintiff that quantity of the said mineral, on the 
terms, etc., aforesaid, provided the defendant could use the same sat- 
isfactorily in its business, and it did purchase and use 100 tons, a part 
thereof, in its business. Yet, although the defendant could use the 
mineral satisfactorily in its business, and did thereafter, and within 
the time, purchase of other persons and use the said quantity of the 
said mineral, the defendant unjustly, unfairly, and dishonestly, refused 
to order or accept the mineral of the plaintiffs, and ordered the same 
of other persons, and unjustly, and unfairly, and dishonestly cancelled 
the contract, and prevented the plaintiff from fulfilling their part of it. 

The main grounds of defence relied on are that no contract was 
made between the plaintiffs and defendant; that the only transac- 
tions between the parties consisted of correspondence by which nego- 
tiations were carried on, on the theory that the plaintiffs should ship to 
the defendant 100 tons of their material to be tried by the defendant, 
and that if the same was approved by it and was satisfactory the con- 
tract for 3,000 tons in all was to be executed; that the 100 tons were 
shipped, were tried by the defendant and were not satisfactory in any 
respect; and that the defendant thereupon refused to execute any con- 
tract, as the condition upon which the same was to be executed, had 
not been fulfilled. 

The verdict and judgment was for the defendant, and the case is 
before us upon a writ of error awarded the plaintiffs by one of the 
judges of this court. 

It appears that such negotiations as were had between the parties 
were by correspondence between one R. E. DeJarnette, a broker of 
Norfolk, Va., and S. T. Morgan, president of the defendant company, 
at Richmond, Va. DeJarnette was introduced as a witness on behalf 
of the plaintiffs, and, after stating that he represented* the plaintiffs in 
the negotiations with reference to the alleged sale to the defendant 
company, was asked if he entered such a sale upon a book kept by 
him in which such transactions were entered, and he answered that he 
did, but said that the entry was made before he heard from Mr. Mor- 
gan at all as to whether he would take the 3,000 tons of Tennessee 
rock. Whereupon the plaintiffs offered to introduce in-evidence the 
book and entry made by DeJarnette therein, to which the defendant 
objected, and the objection was sustained by the court. This ruling 
of the court constitutes plaintiffs' first assignment of error. 
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Aside from the fact that the witness stated that the entry referred to 
was made by him before he had heard from Mr. Morgan whether or 
not he could use the rock, it is not a memorandum containing the terms 
of the sale but a mere charge against the plaintiffs for the commission 
which he thought he had earned. The entry is as follows : 

" 1897. 

Jan. 9. Carpenter & Bro. : 

3,000 tons Tennessee Kock to V. & C. Co. 

Com $300." 

A broker is primarily the agent of the party by whom he is origi- 
nally employed, and he becomes the agent of the other party only when 
the bargain or contract is definitely settled as to its terms between the 
principals, in which case he may act as the agent of both parties in 
making the memorandum of sale. 4 Enc. of Law (2nd ed. ), 966 ; 
Coddington v. Goddard, 16 Gray, 442-44. 

That is, however, not the case here. Under the circumstances re- 
lated by DeJarnette himself he was in no sense the agent of the defend- 
ant cpmpany and authorized to make an entry upon his books that 
could be evidence against the defendant in this suit. Manifestly, 
therefore, the court below rightly excluded the entry. 

The next assignment of error is founded upon plaintiffs' third bill of 
exceptions, which is to the refusal of the court to give to the jury the fol- 
lowing instruction : 

1 ' You are instructed that if you believe from the evidence that the 
plaintiffs agreed to sell to the defendant, and the defendant agreed to 
purchase from the plaintiffs, a certain quantity of the article called 
Tennessee rock, if the defendant could use the same satisfactorily, 
without specifying the time within which the same was to be ordered 
and delivered, or the time within which the defendant's ability to use 
the same should be determined, the law will presume that a reasonable 
time was meant, having regard to the nature of the contract, and the 
usages of the business in reference to which it was made ; and if you 
believe from the evidence that the defendant could have used the said 
rock satisfactorily, according to the said contract, within a reasonable 
time, but did not, and that the defendant, before a reasonable time for 
determining its ability to use the said rock, or for furnishing or deliv- 
ering the same, had elapsed, notified the plaintiffs that it had cancelled 
said contract, and would not accept said rock, it is your duty to find 
for the plaintiffs." 

If there was a contract between the plaintiffs and defendant, of the 
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nature alleged, and no time was specified for testing, ordering or de- 
livering the rock, the law would presume that a reasonable time was 
meant for those purposes. Young v. Ellis, 91 Va. 297. And if the 
defendant could use the rock satisfactorily, yet cancelled the contract 
before it became incumbent on the plaintiffs to deliver it, they were 
not required to show that they were ready and offered to deliver it. 
Barnes v. Morrison, 1 Sup. Ct. Rep. 466, 97 Va. 372. Therefore, in so 
far as the instruction enunciated. these propositions of law, it was with- 
out fault, but it left it to the jury to determine whether or not the rock 
ought to have been satisfactory, without regard to the defendant's good 
or bad faith in declaring it not satisfactory, and in cancelling the con- 
tract. In this respect, for the reasons stated in connection with the 
next instruction to be considered, the instruction is erroneous and 
should have been refused. 

Error is assigned to the refusal of the court to give the following 
instruction : 

"You are further instructed that if you believe from the evidence 
that plaintiffs agreed to sell to the defendant, and the defendant agreed 
to purchase from the plaintiffs, a certain quantity of the article called 
Tennessee rock, if the defendant could use the same satisfactorily, you 
are instructed that in determining whether the defendant could use the 
same satisfactorily it was bound to act fairly ; and if you believe from 
the evidence that the defendant company did not act in good faith in 
declining to take the said rock, or if it declined to take the same be- 
cause it could make better terms therefor with other persons, it is your 
duty to find for the plaintiffs." 

This instruction was refused on the ground, as stated by the Judge 
of the court below in the presence and hearing of the jury, that there 
was no evidence tending to show a want of good faith in the action of 
the defendant in rejecting the Tennessee rock in question, and cancel- 
ling the alleged contract. 

This court said in Hopkins v. Richardson, 9 Gratt. 496: "It is 
certainly correct that no court is required to instruct the jury upon 
abstract questions of law not presented by the proofs in the cause. But 
this function of determining whether any proof has been given of the 
hypothetical case or not, and, if none, of refusing to give the instruc- 
tion asked for upon it, is one to be exercised with proper care and 
great caution. In a plain case of a total absence of evidence tending 
to make out the supposed case, the court may well refuse to give any 
instruction based upon it. But where there is such evidence, of how- 
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ever little weight it may appear to be to the court, or however in- 
adequate in its opinion to make out the case supposed, it is best and 
safest for the court not to refuse to give the instruction asked for if it 
propound the law correctly. Michie v. Cochran, 93 Va. 641 ; Kim- 
ball & Fink v. Friend, 95 Va. 125; Reusens v. Lawson, 96 Va. 285." 

Without discussing the evidence in this case or intending to express 
any opinion as to its weight, it is sufficient to say that we do not con- 
cur in the view taken by the court below that there was no evidence 
tending to make out the case supposed in the instruction. 

The gist of the instruction is, that the defendant was required to 
act fairly in refusing to take the Tennessee rock alleged to have been 
contracted for by it conditionally, and that in determining whether or 
not the rock was satisfactory the jury should take into consideration 
the evidence bearing upon that point and determine whether the rock 
was in good faith not satisfactory to the defendant. 

It is contended by the defendant in error that it alone was the judge 
and had the right to reject the rock, even though the jury might think 
that it ought to have been satisfactory. To sustain this contention the 
decisions of this court in Averett v. Lipscomb, 76 Va. 404, and Watts 
v. Holland, 86 Va. 999, are relied on. 

These cases had reference to the title to real estate, and in the first 
of them, though the court was of opinion that the vendors could make 
a good title to the property, yet held the purchaser was not compelled 
to take it because the parties themselves had stipulated that in a given 
event — viz: that the title was not satisfactory to the purchaser — the 
agreement should be void, and that event came to pass; but the court 
emphasized the fact that the purchaser in refusing to take the prop- 
erty was required to act in good faith, for it says, if, on examination, 
he was not in good faith satisfied with the title, he was not to be 
bound. 

So in the case of Watts v. Holland if was held that the purchaser 
who had paid a part of the purchase money for the property contracted 
for had the right to recover it back, as there was no evidence in the 
record tending to prove that he was not in good faith dissatisfied with 
the title after report of his counsel that the title was defective. 

Among cases decided by other courts and cited by defendant, and a 
case that goes as far, and perhaps farther, than any to which our atten- 
tion has been directed, in support of the defendant's contention, is 
Silsby Mfg. Co. v. Town of Chieo, 24 Fed. Rep. 893. The court in 
that case held that where, under a contract, an article is to be made 
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and delivered which shall be satisfactory to the purchaser, it must in 
fact be satisfactory to him, or he is not bound to take it, but the court 
also recognized and maintained the doctrine that where the purchaser is, 
in fact, satisfied, but fraudulently and in bad faith declares that he is 
not satisfied, the contract has been fully performed by the vendor, and 
the purchaser is bound to accept the article. 

There are a number of cases decided in other jurisdictions seemingly 
in conflict with the doctrine embodied in the instruction under con- 
sideration, but they are, in the main, cases in which the thing to be 
furnished was intended to meet some peculiar taste or fancy of the 
buyer. Beach Mod. L. of Cons., sees. 103^4. This learned author 
reviews all the cases and draws a distinction between the cases where 
the contract is to gratify taste, serve personal convenience or satisfy 
individual preference, and cases where the objects of the contract is 
not to gratify taste or satisfy individual preference, deducing the rule 
in the first class of cases that the party for whom the work is done may 
properly determine for himself whether it shall be accepted; and, in 
the second, that a recovery cannot be defeated by arbitrarily and un- 
reasonably declaring that the work is not done to the satisfaction of 
the promisor. 

Obviously, the case under consideration comes under the latter rule. 
It belongs to a class of contracts extensively used in commercial trans- 
actions, and presumably the plaintiffs relied on the defendant acting 
fairly in testing the Tennessee rock furnished it, and upon the defend- 
ant's good faith in declaring it not satisfactory and in cancelling the 
contract, otherwise the essential feature of the contract — mutuality — 
would be wanting, and still one of the parties be bound and the other 
not bound. 

We are of opinion, therefore, that the instruction propounded the 
law correctly and should have been given. 

The following instruction was given to the jury at the instance of 
the defendant and over the objection of the plaintiffs: 

"If you believe from the evidence that the purchase by the defend- 
ant of the 3, 000 tons of phosphate rock, mentioned in the declaration, 
was conditioned upon the first shipment of 100 tons being satisfactory 
to it, and that the same was not approved by the defendant nor satis- 
factory to it, that in consequence thereof it refused to accept the bal- 
ance, you must find for the defendant." 

For the reasons already stated, this instruction erroneously pro- 
pounded the law of the case, in that it makes the non-approval by the 
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defendant conclusive, irrespective of its good or bad faith in expressing 
its disapproval and in cancelling its alleged contract. 

We are unable to take the view urged by counsel for the defendant, 
that the case comes under the established rule of this court not to re- 
verse the judgment complained of where the court can see from the 
whole record that, under correct instructions, a different verdict could 
not have rightly been found, or that the exceptant could not have been 
prejudiced by the action of the court in giving the instructions given 
or in refusing those which were rejected. The case is peculiarly one 
to be passed upon by the jury, under proper instructions. 

The judgment must be reversed, the verdict of the jury set aside, 
and the cause remanded for a new trial, to be had in accordance with 
this opinion. Reversed. 

NOTE. — The point of chief interest in this case is the ruling upon the some- 
what unsettled question, as to the effect of a contract, in which there is a stipula- 
tion by one party that he will perform it to the "satisfaction" of the other. 

1. It is very generally agreed that if the thing contracted for is intended to 
gratify personal taste or convenience, the decision of the party to be satisfied is 
final. By the contract he is made sole judge. 

2. Where the thing to be done involves no such question, several views prevail : 

(a) The party to be satisfied is by the contract made sole judge of the fitness of 
the thing, and he may reject it, howsoever whimsically or unreasonably. 

(b) He may reject under the same circumstances, provided he acts in good faith. 

(c) If the performance be such as ought to satisfy a reasonable person, then it 
cannot be rejected, even though the defendant is in good faith not satisfied. 

Illustrations of the practical application of the first principle stated — where the 
thing is to gratify personal taste or convenience — are found in Brown v. Foster, 113 
Mass. 136 (18 Am. Rep. 463), where the contract was for a "satisfactory suit" of 
clothes; Zaleski v. Clark, 44 Com. 218 (26 Am. Rep. 446) — contract with a 
sculptor for a "satisfactory bust"; Gibson v. Cranage, 39 Mich. 49, and Pennington 
v. Howland (R. I.) 48 Atl. 890 — contract for a "satisfactory portrait"; Tyler v. 
Ames, 6 Lans. 280— contract of employment for a year, if the agent " could fill the 
place satisfactorily"; Hart v. Hart, 22 Barb. 606 — contract by a son to support 
his father, and if the latter become "dissatisfied" with living with the son, the 
son was to pay his board elsewhere. 

The contract in the principal case did not involve any question of personal taste, 
but involved the question whether the defendant could arbitrarily reject the 
rock contracted for, without in good faith being dissatisfied with it. The Virginia 
court adopts what seems to us the better view, that the purchaser in such a case 
must act in good faith in declaring his dissatisfaction. 

Whether the other principle — that if the purchaser ought to be satisfied, as a 
reasonable person, he cannot reject even in good faith — prevails in Virginia, the 
court does not decide, as the case did not involve it. 
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The authorities on this subject are collected in 4 Va. Law Reg. 701, and in note 
to 54 Am. Eep. 711. 

Where the thing contracted for is to be satisfactory to a third person, there is an 
implied condition that such person shall act in good faith. And when he so acts, 
his decision is conclusive, save in case of a mistake so gross as to indicate bad 
faith. Ball. & 0.' B. Co. v. Brydon, 65 Md. 198 (57 Am. Rep. 318); Condon v. 
Southside B. Co., 14 Gratt. 302, 310-311 ; Marlinsburg etc. B. Co. v. March, 114 
U. S. 549. 



Home Building & Conveyance Co. v. London and Others.* 

Supreme Court of Appeals: At Richmond. 

March 15, 1900. 

1. Chancery Pleading and Practice. — Final decree — Causes heard together. 

A decree which dismisses a bill aud directs the payment of costs is a final 
decree, and its finality is not affected by the fact that the cause is heard with 
another cause which was continued on the docket, where the parties to the 
suits were not, and could not have been originally joined in one controversy. 

2. Chancery Pleading and Practice. — Mutual mistake— Several grantees of 

one grantor — Parties. Grantees of different parcels of land from a common 
grantor who have no common interest cannot be united in one suit by the 
grantor to correct a similar mistake of description in the deed to each grantee. 

3. Chancery Pleading and Practice. — Rescission — Material misdescription. 

Where a grantor has made a mistake in the description of the property con- 
veyed which he is unable to correct, and which is material in its character 
and affects the very substance of the transaction, the grantee is entitled to 
have the deed cancelled and the purchase money paid refunded. 

Appeal from a decree of the Circuit Court of Eoanoke city, pro- 
nounced in a suit in chancery, wherein the appellant was the 

complainant, and the appellees were the defendants. Affirmed. 

The opinion states the case. 

C. A. McHugh and Cocke & Glasgow, for the appellant. 

Scott & Staples and Watts, Robertson & Robertson, for the appellees. 

Keith, P., delivered the opinion of the court. 

Maggie E. Plumley filed her bill on the 18th day of March, 1893, 
in the Circuit Court of Roanoke city, from which it appears that on 
the 19th of February, 1891, she, through her husband, J. A. Plum- 
ley, entered into a contract with the Home Building & Conveyance 
Co. for the purchase of a lot lying on the west side of Commerce street 

* Reported by M. P. Burks, State Reporter. 



